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To .Assistam CliieT, A ~ i d t o  Division, Media Bureau 

0 I’POS 1‘1’1 ON TO MOIION TO Dl SM 1 SS CO UNTERPROPOSA I, 

Cli i- is~ian Broadcasting Systein, Ltd (“CBSL”), licensee of, znkvulm, Station WLCM(AM), 

Cliai.lottc, Micl i igai i ,  l icrcii i  opposcs thc iiiotioii, t i led Dcceinber 30, 2003, by Rubber Ci ty  Radio 

C;i-oup (‘.lICRCi’’) lo tlisniiss CBSL’s counterproposal i n  MB Docket No 03-222. In opposition, thc 

l ~ ~ l l c ~ \ ~ l l l ~  I S  stated 

1. Background 

KCRG’s Scarion WQTX(l+l) m d  CBSL’s Station WLCM(AM) are thc only two stalions 

111 11s Petition for Rule Making filed March 6 ,  2003, RCRC l icc i isei l  to C’liarlottc, Michigi in 
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rcqucstcd tliiii thc FM Table o f  Allotnienls bc amended to delete Chaiinel 224.4 from Charlotte, 

Rlicl i igaii. i i l lol Chaiiiicl 225A at Grand Ledge, Michigan and modify the WQTX(FM) liccnse to 

speci fy operalion on tlic new GI-and Lxclge allolmciit Both the RCRG petition and the 

~ ~ ~ l l i i i ~ s ~ ~ o ~ i ’ s  subsequcntly issued Nolicc offroposedRu/e Mtrhirg, D A  03-3228 (Assistant Chicf, 

Audio Lli i is ioi i .  rt lcascd Octobcr 24, 2003) ,  stated tha( the allotineiil of Clianiiel 225A lo Grand 

I.ctlgc \\ .o~ild i iot dcpr i ie  Cliarlollc o f  i t s  sole local transmission outlet because WLCM is licensed 

to  l ha l  conlmlinlty 

Sigii i i icaii l ly, absent extraordinary circiiiiislanccs, the Commission w i l l  not permit a station 

L O  ~ l i a n g c  i t s  commuinily o f  license irthat change hould deprive its cxist i i ig community o f  license 

o i  i t s  only local lraiisiiiissioii scrvice See Mod//ic~riio/~ of1;;2.icrnd TV Airchorizulions io Spec$y LI 

, ~ ‘ ( , I I ’  ( ‘ u / i i i n ~ / ~ i / / i ,  of Lic.i~n.vc, 4 FCC Kcd 4870, 11 28 (1  989) (“Comniun/ty of f.ic.ense ”), riww 

,yriiii/c(/ 111 pur/ ,  5 FCC Rcd 7004 ( 1990) (“ConiiIiuiii[i ofL1coi.x Reconxideroc/oir”) 

CBSL also desires to changc the coniiii i i i i ity o f  liccnse orits C h a r l o k  station Specifically, 

CBSL sceks IO l i a i e  Holl, Micliigaii, designated as WLCM’s  principal community. Through its 

”Coiiinieiits and Couiilcqiroposal” liled iii the above-captioned proceeding 011 December 15, 2003, 

C‘BSL .iniiouiiced i t  \vould file ai l  application in the theii-upcoming AM filing window for a major 

modification o f  WI.C‘M’s license to spec~ry Holl  us the statioii’s comniunily oflicense CBSL also 

prcscntecl voI~ imi t io t~s data regarding the independent status of Holt as a community. 

C’BSI~ iiidccd f i l ed  ai1 cipplication to changc WLCM’s  communi tyof  license to Holt (CBSL 

No 20041028AIX) Thus, the proposals ofRCRG and CBSL are in conflict Absent a waiver o f  

i l i e  (’ommiss~oii ‘s policy. only one o f lhe  proposals caii be granted because irboth were granted, 

( ‘hd~dotlc \vot~ld be le f t  without J 1oc;iI statioii 
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On rccoiisider;ilioii o r  C’o / i r / i i i / t i i i i ,  VJ” Lrcoise, thc Conimission w a s  confronted with the 

qLicsl io i i  o l  \ \ h a t  \bould liappcii 1 1  A M  and FM licensees in the same comniunity each requested a 

cllangc i n  con1iiiuiiity ol‘liceiisc and tlic public interest was best served by rctciition o f  oiie of thcse 

stal ionb in llic original comiiiiinity Thc: Conimission responded: “In this situation, we believc thc 

veqrresf ol‘thc AM liceiisec should be gcnerally preferred over that of the FM licensee, provided that 

hi. A M  Iicciiszz’s request i s  filed pIior lo tlic cxpii.ation of thc comment period for the Noticc of 

Proposed Ru le  Making proposing Ihc FM licensee’s rcquest ” Comtmtzr~j~ of Licerise 

Rcc.o/r\rtlc,-iiiio,i, , ~ i t p w ,  at 11 23 (emphasis added) 

AI  thc time C ’ o / i r / i i i ~ / i r / i ~  o//,rc.cwce Rcc.otiari/e,.ci/ioti was adopted, an AM licensee could fi le 

;iii ,rpplication 101 ;I inqor iiiodilication at any Limc Thereafter, the Conimisslon decided that I t  

~ \ \ou ld acccpl applications f a  i i ew  AM stalions and foi. major modification of existing stations only 

tiuriiig spccificd wii idow filing pcriods .See /tiip/emcn/c~tion of Sectton 3’09(li o/ rhc 

[ o i i i i i t r r i i r c ~ t r l ~ o i r . ~  /IC/  ~~ Chiiipeit/i i v  8rdtliiig/ot‘ Coiiri?iercio/ Broarlcnsl atld Iw.Wuclzonu/ Televisioti 

Fr.r i~t/Se/-vrtc~L/c.o~.\es. 13 FCC Rcd 15920, 1111 137-138 (1998). 

0 1 1  Nu\cmbcr  6,2003. t l ie Coinnlission announced that a f i l ing window for applications for 

i i e n  .Ab1 stations and for major i i iodification of existing stations would hc open from January 26 

through January 70, 2004 It was during this window that CBSL filed i t s  application to change 

M’LC‘M’s coiiiniunity of license to Holt 

II. Argument 

RCRG ,iigtics tha t  CRSL has inot filed a counterproposal To support i t s  argument, RCRG 

CJLIOICS / / j i / ~ / ~ , / / / t , / i / ~ i / i / ~ / i  o/RC’ Llorltci SO-90, 5 FCC‘ Red 93 I ( 1  990). “[A counterproposal IS] a 
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proposal Ihrnn alternative and iiiutttaIlycxclusi~eaIlottncntorsetofallotnienIs in thecontext ofthe 

procccdiiig i n  wl i ich the proposal is made ” 

Mosl clearly, CBSL’s proposal to move thc WLCM allotnienl from Charlotte to Holl is 

~l l i i lual ly cxcI t is ivc w i t h  RCRG’s proposal lo i i iovc WQTX to Grand Ledge Thc Conimrssion’s 

pol~cy.  bai~iiig circtiiiistaiiccs not present Iicrc, precludes grant ofboth proposals E ,y , Co/nn/cin~tp 

o/ / , / c . [ > t / s e  Kc,c .ot i .or l~ . / -~ t~ lo , l .  supto. at 1111 15-1 ‘9 I f  the grant ofone proposal wi l l  effectively preclude 

the g a n I  ofthe othei. the pro~iosals r i i t is t  he deemed inutually exclusive Indeed, in C‘oni/nutt@ oj 

L / c  c t i \ c ’  Kec.ott,s/t/e,,-ci//r,fi ,  the Coiiiiiiission ohviously considcrcd the proposals ofan A M  station and 

311 FM stalioii i n  the same coniniunity Ilirough which each sccks to changc its communityofl icensc 

’Is lnllitln11y e~ic‘l1lsll.c /d  at 1; 23 

RCRG asset-is that CBSL’s proposal cannot he given cognizance because an applicafion to 

change WLCM‘s coinniuntty or license was not and could not be t i led by tlie Deceniber 15, 2003, 

dcadline Ihr counteiproposals 111 MB Docket No 03-222 

Sign ficantly, tlic language 111 C’otuttiuti//,L, o/l/c.e/ise Reco/is/tleruiion does not support that 

argLiiiient, tlie Coniniission used the word “i-equest” and not “application.” Presumably, if i t  had 

iiirciitlcd ilia tlic tiliiig ofan applicalioii would he the only manner 111 which a n  AM licensee could 

i i k c  its “rcqiiest,” the Commission woultl liitvc said so I1 did not. 

Essciitially. RCRG arycsthal  ttndcrtliectrcunistancespresent ifan A M  f i l i ng~~ indow does 

not liappcri to be open during the FM allotment counlcrproposal period, the A M  Itccnsee Is Just out 

of lucl\ and i t s  proposal IS to be given 110 cons~dcralioii. That argument does violence to the 

I.\l/h~ic~~c~,-tloctrinc The dociriiie IS rooted 111 thc Suprenie Court decision ofilshhuckev Ku(ho Cot? 

1 ’  FCC’. .326 I! S 327 ( I  945) In  KcJslcr v PC‘C, 326 F 2d 673 (D C. Cir 1963), the Court decidcd 
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that , ~ I s / i / ~ i i d ~ v  procedural rights applied not only to applicants, but also to potential applicants 

\\ Ino?~c app l ica~ io i i s  \vould l i a i e  hccn mutua l ly  exclusibe hut for an application f reue.  Similarly 

hcrc. there IS iio dotibt that the  WLCM maijor iniodilicalion application could have and would have 

bccii l i lcd pr io i~ IO  Dcccmbcr 15. 2001. bul for Lhc operation o f  the Commission's window fi l ing 

procedurc. \\<I i icl i  i s  tantamount to an  application freeze Clearly, CBSL's proposal is i i iutually 

e x c l t i s i \ e  \\it11 R r R G ' s  and cannot he simply brushed aside 

RCKG ltinliei. argues that coiisidcratioii of CBSL's proposal in MB Docket No. 03-222 i s  

ui i \ \orkable bccausc the procccding could not be concluded unt i l  i t  i s  determined whether CBSL's 

dpplicdtioii may bc granted Bul the fact that a proceeding inay take a considerable period o f t i m e  

to i ~cso I~ .c  docs not negate a propoiient's right to have i t s  proposal considered I t  I S  quite possible 

the Conimission may wish lo consider developinent o f  more specific procedures for dealing wi th 

s i t u a ~ i o i i s  SLICII :is th,iL presciilcd hcrc. h u l  the absence of those inore spccific procedures does not 

Iperiiii1 dismissal of CBSL's tiincly rcqticst 

KCKG argucs (hat bccausc 11s proposal w a s  filcd first, i t  should he preferred But nothing 

iii ( ~ ' o i i i i i i 1 i i i i i i .  o/ I.ic.iw.rc Kccoi~\iiI.i.ri~ioii supports [hat position Indeed, to the contrary, the 

C'ommissioii rtiled that an AM Iiccnscc's request, if filed prior to the expiration of the 

counterproposal period, i s  to beprcfcrrcd Had thcCoinniissioii intended to adopt a" f i rs l  come-first 

setved" procedure, i t  Lvould have done so 

Thc c i~scs  RCRG cites are not on p o ~ n t  Hnrr~shurg t i t id  Alhen~uvle, North Cr~ro l~nu ,  7 FCC 

Rctl IO8 ( 1  992).  W C O I I  denre(/. I 1 FCC Red 25 I I (1 996), involved two FM allotment proposals that 

\\'ctc not i n  ~cchii ical conflici LVhilc the Coiiiniission decided to treat the proposals together for 

~ idmin is t l -a t i~vc convenicnce, tlic granl of  the succcssful proposal (a ncw Class A drop-In for 
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I larrisbiirg) did nol  tlicLatc. i p o / i r t ~ o  Lhc denial o f  the other proposal (relocation o f  an existing 

stLition) ‘fhc rclocatinii proposal was denied only afler dctailed consideralion of numerous factors, 

includiiig thc“hta1 fla\yortinacccptablc losses”in the station’scxlsting reception area I1 FCCRcd 

al ‘111 18. 22 111 contrast, gvc i i  the Coiiiinission’s timi pol icy o f  retaining at least one local 

t r a n ~ i i i i ~ ~ i o i i  scivice i n  acommuii i ly, the RCKG and CRSLproposalsrive mtiluallycxclusive in that 

the  :rani o f  oiic ploposal musl also result i n  the denial o f  the other 

l ‘hc ot l ie i  case RCRG cires, ~ ~ / L Y ~ . ~ / o H  onrl  MI.wouvr C/fy, Tcscis, 16 FCC Red 747 (2001), 

i i i \ o l ~ e d  a situation i n  which a proposal LO change conimuii i ly o f  license of Station KQQK f rom 

C;,il\cston, Texas, Lo Missouri Ciry, Tcxiis, \\.as tlciiied because in a separate allotincnt proceeding 

dccidcd carliei-. \Iissotiri C i ~ y  yairicd ik first local transmission sewice Under those circumstances, 

lhz I-elenlioii ol’ K Q Q K  as oiic of the  three aural services or the larger coinmtinity ofCalvestoi i  was 

p r e f e i ~ e t l  ovcr pi-o\iding Missotiri City 11s second FM allotincnt Here, of course, both the RCRG 

and  CBSL proposals ai-c to bc considered in  the same proceeding The fact one was ti led before the 

orher IS o f  i1o conscqucnce 



WHEREFORE, in light o r  cii-cuinslances prcsent, RCRG's motion to dismiss CBSL's 

couiiiel-propusal should be DENIED 

J Malthew H. McConnick 
Its Counsel 

Reddy, Bcglcy &L McCoriiiich, LLP 
1156 15'"Strcet,N W , S u i t c b I O  
Washingion, D C 20005-1770 
( 2 0 2 )  65~1.5700 

February 2. 2004 
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